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DECISION AND ORDER
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On May 15, 1998, Administrative Law Judge James
M. Kennedy issued the attached decision. The Respon-
dent and the General Counsel each filed exceptions and
supporting briefs, the Charging Party filed a brief joining
in the General Counsel’s brief on exceptions, and the
Respondent filed a brief answering the General Coun-
sel’s exceptions.

The Board has considered the decision and the record in
light of the exceptions and briefs, and has decided to af-
firm the judge’s rulings, findings,' and conclusions” only
to the extent consistent with this Decision and Order.

As discussed below, although we affirm the judge’s
decision in substantial part, we find merit in certain of
the General Counsel’s exceptions. We conclude, contrary
to the judge, that the Respondent threatened to discharge,
and unlawfully discharged 15 employees on May 13,
1996, because of their protected strike activity. In this
regard we overrule Kerrigan Iron Works, Inc., 108

' The General Counsel has excepted to some of the judge’s credibil-
ity findings. The Board’s established policy is not to overrule an admin-
istrative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

2 In affirming the judge’ finding that the Respondent did not unlaw-
fully discharge the four Barajas brothers, we rely on the Respondent’s
good-faith, reasonable perception of its legal obligations under the
Immigration Reform and Control Act of 1986 and the requirements of
the Social Security Administration. Accordingly, we find it unnecessary
to address the judge’s interpretation of the relevant legal obligations.
See sec. 111,C,2 and D of the judge’s decision.

The General Counsel excepted to the judge’s failure to consider an
alleged 8(a)(1) threat involving employee Rodrigo Cuevas’ use of
union stickers in the workplace. We find it unnecessary to pass on this
allegation. Even if we were to find a violation and order a cease-and-
desist remedy, it would merely be cumulative of the 8(a)(1) violation
found by the judge concerning union stickers on Efrain Tena’s toolbox
and the judge’s recommended remedy for this violation.

335 NLRB No. 69

NLRB 933 (1954), affd. sub nom. Shopmen’s Local 733
v. NLRB, 219 F.2d 874 (6th Cir. 1955), cert. denied 350
U.S. 835 (1955), and cases following it to the extent they
are incompatible with current case law. In addition, we
disagree with the judge and find that the Respondent
unlawfully suspended employee Efrain Ramos Tena on
August 23, 1996, due to his exercise of Section 7 rights.

I. BACKGROUND

The Respondent is a sole proprietorship engaged in the
design and production of metal furniture and saunas in
Redwood City, California. John Kolkka is the owner, and
he operates the business with Stephanie Kolkka, his wife.
John Butters is the manager of furniture production. The
Respondent employs 45 to 50 workers at the Redwood
City location, who staff a day shift and an evening shift.

As more fully detailed in the judge’s decision and be-
low, a dispute between the Respondent and its produc-
tion workers arose in mid-May 1996 regarding “piece
rates” paid to employees.’ In the wake of this dispute, 15
employees® did not appear for work on May 13 and 14.
The judge found that because of this absence, which he
found to be protected strike activity, on May 15 the Re-
spondent unlawfully discharged 2 employees, unlawfully
suspended a third, Efrain Ramos Tena, and issued unlaw-
ful warnings to the remaining 12. No exceptions were
filed to the judge’s findings and we adopt them.

As a result of the “piece rate” dispute, the employees
contacted the Union in order to consider collective-
bargaining representation. The Union initiated an orga-
nizing campaign in late May and the Board conducted an
election on August 9. The Union won the election, and
was ultimately certified by the Board as the employees’
collective-bargaining representative in January 1997.

The judge found that during the organizing campaign,
the Respondent committed numerous unfair labor prac-
tices designed to induce and coerce the employees to
vote against the Union. The judge found that the Re-
spondent violated Section 8(a)(1) of the Act by: threaten-
ing to close or move its business if the employees chose
the Union; threatening to refuse to negotiate a collective-
bargaining agreement if the Union was chosen; offering
employment benefits to induce employees to abandon
their support of the Union; threatening employees with
unspecified retaliation if they selected the Union; solicit-
ing grievances and impliedly promising to remedy them
in order to undermine union support; and by threatening
employees with loss of benefits and wage reductions if
they voted in the Union. The judge also found that in

3 All dates are in 1996 unless otherwise noted.
* We correct the judge’s finding that 14 employees were involved in
this incident.



KOLKKA TABLES & FINNISH-AMERICAN SAUNAS 845

late August, after the Union won the election, the Re-
spondent violated Section 8(a)(1) by ordering employee
Tena to remove union stickers from his own toolbox. The
Respondent did not file exceptions to these findings and
we adopt them.’

We also affirm the judge’s findings that the Respon-
dent violated Section 8(a)(5) and (1) by unilaterally
changing certain working conditions following the elec-
tion, and by refusing in early 1997 to provide the Union
with requested information relevant to collective bargain-
ing. Although the Respondent excepted to the judge’s
findings, it relied solely on its then-pending court chal-
lenge to the Board’s Order requiring the Respondent to
bargain with the Union based on the Board’s certification
of the Union as the employees’ exclusive collective-
bargaining representative. The court, however, has since
enforced the Board’s bargaining order. NLRB v. Kolkka,
170 F.3d 937 (9th Cir. 1999), enfg. 323 NLRB 958
(1997). Accordingly, we find no merit in these excep-
tions.

The judge dismissed several other unfair labor practice
allegations, and the General Counsel filed exceptions to
some of the dismissals. For the reasons discussed below,
we find merit in these exceptions concerning two mat-
ters: the May 13 mass discharge of the 15 employees
who engaged in a “piece-rate” wage protest, and the Au-
gust 23 disciplinary suspension of employee Tena.

II. THE “PIECE-RATE” INCIDENT

A number of the Respondent’s production workers
were paid on a “piece-rate” basis, i.e., the Respondent
would pay a worker a specific “price” for production of a
furniture item. In many cases, the employees did not
know the exact prices of the items they produced, and the
Respondent traditionally was not forthcoming in making
the prices available. This led to the employees’ suspi-
cion that the prices the Respondent paid them for com-
pleted work were not consistent, and that the prices were
changed periodically without notice. The price issue had
been a point of friction between the employees and the
Respondent for at least 2 years prior to May 1996.

Friday, May 10, was a payday, and the price problem
came up again at the beginning of the evening shift. A
group of employees, thinking that their piece-rate pay-
checks were short, demanded to speak to John Kolkka
about it. Kolkka did not agree to talk to them, but he con-
ferred for 2-1/2 hours with Manager John Butters and a
supervisor about the matter. During this time the em-
ployees stood by their equipment without working and
waited for the conference to end. Ultimately, the supervi-

’ At the hearing the Respondent conceded the 8(a)(1) violations
committed during and after the organizing campaign.

sor offered to provide some information concerning
prices, but the employees decided it was insufficient.
They told the supervisor they were going home, and he
acceded. No production work was done that night.

Over the weekend, word of what had happened spread
to day-shift employees. On Monday, May 13, the day-shift
workers showed up at the Respondent’s facility at 8 a.m.,
the usual time for work. They did not go to work, how-
ever. They demanded to speak with John Kolkka, and
made clear that they would not begin work until a meeting
had been arranged. Kolkka had not planned to be at the
plant that day. After Butters called, Kolkka arrived at
about 10 a.m. By that time, the group of employees de-
manding to speak with him had grown to about 45; appar-
ently it included some off-duty, evening-shift workers.

The employees followed Kolkka to an area just outside
the plant office, insisting that he meet with them en
masse. John and Stephanie Kolkka, Butters, and em-
ployee Rigoberto Moreno, who was perceived as a leader
of the employees, conferred inside the office, while the
rest of the employees waited outside. After a time,
Stephanie Kolkka emerged and spoke to the group in an
angry tone. Employee Tena tape recorded what she said,
and the audio recording was transcribed and placed in
evidence at the hearing. The following is the relevant
portion of that transcript:

Stephanie Kolkka: Okay you have a choice. I will
talk to you one at a time, I’'m not gonna to talk to
you like this, if you don’t want to do that, you can go
home and I’'m closing down the shop. You under-
stand? You understand? I know you understand
George. . . . Okay, so, that is your choice. So, if you
want to talk in your little mob scene, I’'m gonna to
close down the shop and I will do it. You want to
talk to me one at a time, I will do it. I expect the rest
of you to go back to work while I am talking to the
other people. If you’re not willing to do that, I will
close down the shop. So, what do you want to do?
(inaudible male voice, approximately 4—5 words).
Because you speak English, that’s why.

[pause during which inaudible background discussion
occurs]

Stephanie Kolkka: Would you please repeat this
please? I will talk to everyone one at a time and I
expect other people to go back to work [pause dur-
ing which translation presumably occurs]. If they
are not willing to do that, then I am closing down the
shop [pause during which translation presumably
occurs] [followed by unintelligible voices speaking
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together, some Spanish, some English]. I will not be
brow-beaten like this, and you’re gonna lose your
jobs, you’re gonna lose your job over it, and I am
not fucking around.

[Partially intelligible discussion occurs].

John Kolkka: Okay, one at a time, because eve-
rybody’s gotta a little different situation here. You
guys. Some of you guys have a problem with your
paychecks. 1 know some you guys don’t have a
problem with your paychecks. The other guys are
just hanging around for the party. Okay.

Stephanie Kolkka: It’s no game and it is no party.
And I will close down the shop and you will lose
your jobs if you do not do what I tell you to do, and I
am not fucking around here. So, it’s up to you, one
at a time, or nothing. And I expect the rest of you to
go back to work while I am talking to the other peo-
ple. And I want to talk to you first.

[Person believed to be Efrain Ramos Tena asks
in Spanish if David [Palacios] can translate; a trans-
lation seems to begin but John Kolkka interrupts.]

John Kolkka: The guys that want to go, they
go. The guys that stay, stay.... One at a time or
nothing.

Efrain Ramos Tena: Nothing.

At that point, 15 employees left the plant, and about 30 de-
cided to go to work.

On Wednesday, May 15, the 15 employees returned to
the plant seeking to go to work. At that time, the Re-
spondent formally discharged Moreno and Guillermo
Cortez, another perceived employee leader. Tena was
suspended for 3 days, and the other 12 employees re-
ceived warnings before being permitted to return to
work. As indicated above, the judge properly found
these actions unlawful, and the Respondent has not filed
exceptions to his findings.

In addition to these unlawful warnings, discharges, and
suspension, the General Counsel alleges that Stephanie
Kolkka’s threatening statements on May 13 interfered
with the employees’ exercise of Section 7 rights, in vio-
lation of Section 8(a)(1). We agree, for the reasons that
follow.

The General Counsel further contends that by Stepha-
nie Kolkka’s statements, the Respondent effectively dis-
charged the 15 workers who subsequently left the prem-
ises. The General Counsel alleges that the discharges
were unlawful, and that accordingly, these employees
were entitled to backpay for the time they were not per-
mitted to work between May 13 and 15. The judge re-
jected this contention, finding that the employees who
left the plant, like their coworkers on Monday and the
previous Friday, had voluntarily withheld their labor.

Thus, in the judge’s view, the 15 were not discharged on
Monday; rather, they were continuing a strike off the
premises, which had begun earlier within the plant. Rely-
ing on the principle that an employer may require em-
ployees who concertedly refuse to work to conduct their
strike off the property, the judge interpreted the Kolkkas’
statements to the employees outside the office as simply
a lawful exercise of that right. He also indicated that, at
worst, these statements constituted permissible “tactical
threats” designed to get the employees back to work,
rather than a discharge.

The issue here, then, is the proper characterization of
the nature and effect of Stephanie Kolkka’s statements.
We reject the judge’s analysis in this regard. In agree-
ment with the General Counsel, we find that the 15 em-
ployees were not only unlawfully threatened by the
statements, but were also unlawfully discharged.

The Board recently summarized the applicable legal
principles in North American Dismantling Corp., 331
NLRB 1557 (2000):

The Board has held that the fact of discharge
does not depend on the use of formal words of fir-
ing. Hale Mfg. Co., 228 NLRB 10, 13 (1977), enfd.
570 F.2d 705 (8th Cir. 1978). It is sufficient if the
words or action of the employer “would logically
lead a prudent person to believe his [her] tenure has
been terminated.” NLRB v. Trumbull Asphalt Co.,
327 F.2d 841, 843 (8th Cir. 1964).

See also Flat Dog Productions, 331 NLRB 1571 (2000);
Dublin Town, Ltd., 282 NLRB 307, 308 (1986); and
Ridgeway Trucking Co., 243 NLRB 1048 (1979), enfd.
622 F.2d 1222 (5th Cir. 1980). Under this analysis, the
determination of whether there was a discharge is judged
from the perspective of the employees, and is based on
whether the employer’s statements or conduct “would
reasonably lead the employees to believe that they had
been discharged.” NLRB v. Hilton Mobile Homes, 387
F.2d 7, 9 (8th Cir. 1967). See Brunswick Hospital Center,
265 NLRB 803, 810 (1982)(“In determining whether or
not a striker has been discharged, the events must be
viewed through the striker’s eyes and not as the employer
would have viewed them”). Moreover, the employer will
be held responsible when its statements or conduct create
an uncertain situation for the affected employees:

If [the employer’s] . . . acts created a climate of ambi-
guity and confusion which reasonably caused strikers
to believe that they had been discharged or, at the very
least, that their employment status was questionable
because of their strike activity, the burden of the results
of that ambiguity must fall on the employer.
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North American Dismantling Corp., supra at fn. 4, quoting
from Brunswick Hospital Center, supra.

Here, Stephanie Kolkka’s statements to the striking
employees outside the plant office were not limited to
stating that the Respondent would not bargain with them
en masse, that it instead would deal with each of them
individually. Rather, she also stated that in the meantime
they should either get back to work or go home. Further,
she identified the consequences if the employees did not
follow her instructions. Thus, she referred to “closing
down the shop” four times, and twice emphatically stated
that the employees would lose their jobs if they did not
cooperate. Thus, for example, at the end of her speech,
she said: “. . . I will close down the shop and you will
lose your jobs if you do not do what I tell you to do, and
I am not fucking around here. So, it’s up to you, one at a
time or nothing.”

Given these statements, we find that it was reasonable
for the 15 employees who chose not to abandon their
concerted protest to believe that their choice meant they
were discharged for engaging in protected concerted ac-
tivity, i.e., for continuing their concerted protest and fail-
ing to “get back to work or go home.”® At the very least,
it was reasonable for them to perceive their employment
status as questionable. John Kolkka, although speaking
in a more temperate manner, appeared to endorse his
wife’s remarks. Certainly he neither disavowed them, nor
clarified any confusion her remarks may have created.
Accordingly, we find that the 15 employees who left on
May 13 were discharged. By threatening to discharge
them, and by discharging them because of their protected
protest concerning piece-rate prices, the Respondent vio-
lated Section 8(a)(1).

In finding to the contrary, the judge relied in signifi-
cant part on an early line of cases where the Board char-
acterized discharge threats made to strikers as a lawful
management tactic in certain circumstances. The most
prominent of these cases is Kerrigan Iron Works, Inc.,
108 NLRB 933 (1954), affd. sub nom. Shopmen’s Local
733 v. NLRB, 219 F.2d 874 (6th Cir. 1955), cert. denied
350 U.S. 835 (1955). In Kerrigan, a divided Board

¢ We reject our dissenting colleague’s finding that this was not a threat
of discharge for striking. Although they were on the plant premises at the
time, Stephanie Kolkka gave the employees only two choices: go back to
work or go home. Whatever their right to continue their concerted protest
on the premises, see Cambro Mfg. Co., 312 NLRB 634, 635-636 (1993),
the employees surely had a protected right to continue their protest out-
side the plant. Thus, contrary to our dissenting colleague, “going home”
was not the only alternative to what the employees were doing. In light of
the threats of plant closure and discharge, the employees reasonably
perceived the options that Stephanie Kolkka presented to them as a
Hobson’s choice of “either continuing to work or forgoing rights pro-
tected by the Act.” Intercon I, 333 NLRB 223 (2001), quoting Multimatic
Products, 288 NLRB 1279, 1348 (1988).

agreed that the employer’s threat to terminate strikers
who did not return to work by a certain date was “an
unlawful strike-breaking technique . . . designed to co-
erce the strikers to abandon the strike.” 108 NLRB at
935. Nevertheless, a Board majority concluded that the
unlawful threat did not amount to an unlawful discharge
of the strikers, because after the stated date the employer
reinstated strikers who wished to return to work. Id. As
later explained in Crookston Times Printing Co., 125
NLRB 304, 317 (1959), the Board in Kerrigan and other
cases essentially:

concluded that in strike situations employers go
through the motions and state that they are terminating
or discharging the strikers for the purpose of breaking
the strike or dissuading the employees from striking but
without meaning to refuse reinstatement when re-
quested by the employees. Under this type of tactical
discharge there is customarily found to be a violation of
Section 8(a)(1) of the Act since the employer has inter-
fered with the exercise by the employees of their rights
under Section 7; however, the determination of whether
or not there has been an actual discharge and a viola-
tion of Section 8(a)(3) is dependent upon the particular
facts and whether the employer refuses to reinstate the
strikers upon request and the reason therefor. [Citations
omitted. ]

Thus, under the Kerrigan line of cases, in determining
whether an unlawful threat of discharge is a tactical maneu-
ver or an actual, unlawful discharge, the Board focused on
the employer’s intent behind the threat, manifested by its
subsequent conduct, particularly its willingness to reinstate
strikers who wished to return to work. Id.

In essence, the Kerrigan line of precedent holds that an
employer may unlawfully threaten discharge to bluff
strikers back to work, or to cow them from striking in the
first instance, as long as the employer later reinstates
strikers if the ruse fails. In our view, these cases improp-
erly allow an employer to use an admittedly unlawful
threat to intimidate employees in the exercise of their
right to strike. Such a result is clearly inimical to the ex-
ercise of Section 7 rights and therefore inconsistent with
the purposes and policies of the Act.”

Further, the Kerrigan analysis suffers from a basic
misconception: the belief that the meaning of the em-
ployer’s unlawful threat of discharge of strikers can be
further assessed when the employees attempt to return to
work following the strike. However, the Board has con-

7 As the dissenting Board Members in Kerrigan pointed out, later re-
instatement of tactically discharged employees “does not alter the ille-
gal character of the original discharge, but only eliminates the need for
a reinstatement order for them.” 108 NLRB at 938.
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sistently ruled over the last 20 years that discharged
strikers have no obligation to request reinstatement. As
stated in Naperville Ready Mix, 329 NLRB 174, 185
(1999), enfd. 242 F.3d 744 (7th Cir. 2001), citing Abili-
ties & Goodwill, 241 NLRB 27 (1979), enf. denied on
other grounds 612 F.2d 6 (1st Cir. 1979):

The fact that the employees were then on strike does
not preclude a finding of unlawful discharge, with enti-
tlement to backpay commencing at that point. When
strikers are unlawfully discharged, they are not required
to request reinstatement since, by discharging them, the
employer has signaled that he does not regard them as
strikers entitled to reinstatement upon request.

Thus, if striking employees believe, as a result of the em-
ployer’s threat of discharge, that they have been discharged,
they would quite likely not request reinstatement. And if
they in fact do not request reinstatement, there is no way to
meaningfully evaluate, under the “tactical discharge” analy-
sis, the employer’s subsequent failure to reinstate them.

Finally, the analytical framework of the Kerrigan
cases is also incompatible with the “reasonable em-
ployee” analysis applied by the Board in North American
Dismantling, supra, and the other cases cited above. The
former focuses on the employer’s intent, to ascertain
whether an unlawful discharge threat is sufficiently seri-
ous to constitute an unlawful discharge. The latter de-
termines whether an unlawful discharge has occurred
based on the striker’s reasonable understanding of the
employer’s conduct, even where the employer may not
have actually intended to discharge the employee. See
Dublin Town Ltd., 282 NLRB at 311. In our view, the
“reasonable employee” analysis, which focuses on what
employees would reasonably believe the employer meant
by its words and conduct, is more consistent with the
Act’s purpose of protecting employee Section 7 rights,
and is therefore the proper approach. Accordingly, to the
extent the Kerrigan “tactical discharge” line of cases still
survives,® we overrule those cases.’

¥ The Kerrigan line of cases has apparently fallen into disuse. It was
last cited in Cargill Poultry Co.,292 NLRB 738 fn.10 (1989), and there
simply to describe an employer’s legal position. It was last applied in
finding no discharge in Highland Plastics, Inc., 256 NLRB 146, 157
(1981). It is thus apparent that over the past two decades, the Kerrigan
analysis has been effectively superceded by the “reasonable employee”
rationale and the doctrine set forth in Abilities and Goodwill.

® Our dissenting colleague suggests that our decision to overrule the
Kerrigan cases is “injudicious.” However, as we have explained above,
this line of cases is inconsistent with the Act’s policies and purposes;
incompatible with later, better-reasoned precedent; and has fallen into
disuse. Nevertheless, the judge relied on it as if it were sound case law.
In these circumstances, it is entirely appropriate that we overrule these
cases in the interest of consistency and coherence of Board precedent.

Even were we to apply the Kerrigan precedent, how-
ever, we would reach the same result in this case. When
the 15 strikers attempted to return to work on May 15,
the Respondent formally discharged 2 of them, sus-
pended another for 3 days, and issued disciplinary warn-
ings to the remaining 12 before reinstating them. We
agree with the judge that all of these actions violated the
Act. Thus, the Respondent’s subsequent conduct did not
consist simply of reinstating those who wished to return;
rather, the Respondent compounded its discharge threats
with these additional unfair labor practices against the
strikers. Further, the judge’s findings indicate that the
Respondent’s actual perception was that the strikers had
abandoned their jobs on May 13, and that it was a matter
of the Respondent’s choice on May 15 whether to reem-
ploy them or not. This does not suggest that the May 13
discharge threats were a tactical measure. Rather, it indi-
cates that the Respondent in fact considered the strikers
terminated when they walked out.

III. TENA’S AUGUST SUSPENSION

During the morning of August 23, 2 weeks after the
Board election, Production Manager Butters was in em-
ployee Tena’s work area. He noticed several union stick-
ers on the toolbox Tena used. Butters mistakenly be-
lieved that the toolbox was company property; in fact, it
belonged to Tena. Butters began removing the stickers
himself, and then he ordered Tena to remove the rest.'
Tena refused, insisting that the toolbox was his personal
property. Butters directed him three more times to re-
move the stickers, and Tena refused each time. Reacting
to what he perceived as Tena’s excessive hostility,'" But-
ters told him he was suspended and to go home. Tena
refused to leave. Butters called the police, who escorted
Tena from the property. Tena’s suspension for insubor-
dination was for the remainder of that day. According to
Butters, the entire incident, including Tena’s departure,
occurred over a period of about 15 minutes.

As mentioned in the “Background” section above, the
judge found that Butters’ demand that Tena remove the
union stickers from his personal toolbox violated Section
8(a)(1). Nevertheless, the judge found that Butters’ sub-
sequent suspension of Tena for refusing to comply with
his unlawful order to remove the stickers did not violate
Section 8(a)(3). The judge found that Tena had re-

' Butters’ own August 23 memorandum to Tena’s personnel file, in
evidence, states that Butters first removed some stickers himself.

' The judge found that Tena “hotly” and “defiant{ly]” refused Butters’
orders to remove the stickers, and that Butters deemed Tena’s response to
be excessively hostile. There are no exceptions to these findings and we
therefore adopt them. However, as discussed infra, there is no direct
evidence in the record that Tena’s response included any threats, profan-
ity, or other remarks demeaning Butters as a supervisor.
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sponded in a defiant way by repeatedly refusing to com-
ply with Butters’ order to remove the stickers; that refus-
ing to comply with a direct order as he did was insubor-
dinate; that Tena also refused to leave the plant when
directed to do so by Butters; and that Tena’s insubordina-
tion outweighed Butters’ interference with Tena’s Sec-
tion 7 rights. We reverse.

As an initial matter, we find that Tena’s refusal to
comply with Butters’ unlawful order to remove the stick-
ers did not constitute “insubordination” justifying disci-
pline. As stated in London Memorial Hospital, 238
NLRB 704, 709 (1978):

An employer is not free to evade liability through the
device of utilizing a rule prohibiting activity protected
by Section 7 of the Act and by then basing its discipline
on the fact that the employee has violated the rule,
thereby being insubordinate . . ..

See also Simplex Wire & Cable Co.,313 NLRB 1311, 1315
(1994); Cooper Tire and Rubber Co., 299 NLRB 942, 953
(1990) (refusal to comply with unlawful rule or order pro-
hibiting activity protected by Section 7 does not constitute
insubordination justifying discipline).'”

Here, as indicated above, the judge found that Butters’
order to remove the stickers interfered with Tena’s Sec-
tion 7 rights, in violation of Section 8(a)(1) of the Act.
The Respondent has not excepted to this finding and we
adopt it. Further, we perceive nothing in the manner of
Tena’s refusal to comply with Butters’ unlawful order
that would constitute insubordination. Contrary to the
judge, we do not find it significant that Tena repeatedly
refused to comply with Butters’ unlawful order each time
Butters repeated that order. A refusal to comply once
with an unlawful order to cease engaging in Section 7
activity is not transformed into insubordination simply
because the refusal is repeated each time the unlawful
order is reiterated. Finally, while Tena’s successive re-
fusals put him in conflict with a supervisor, there is no
direct evidence in the record that Tena made any threat-
ening comments or gestures, directed any profanity at
Butters, or made any other remarks demeaning Butters as
a supervisor.”” Accordingly, we find that Butters’ sus-

12 Grand Rapids Die Casting, 279 NLRB 662, 667 (1986), cited by
the Respondent, is distinguishable. In that case, the employer simply
ordered the union steward to return to work. Although the steward was
engaged in processing a grievance at the time, the judge found the
evidence insufficient to establish that the steward was not really needed
back on the job or that the order was given to provoke his refusal. Id. at
fn. 22. Under these circumstances, the judge found that the steward’s
refusal to return to work was insubordinate, and the Board adopted the
judge’s finding.

3 Cf. Felix Industries, Inc. v. NLRB, 251 F.3d 1051 (D.C. Cir.
2001), remanding 331 NLRB 144 (2000) (court remanded for Board to

pension of Tena for refusing to remove the stickers was
unlawful.

Moreover, even assuming arguendo, as the judge found,
that the manner of Tena’s refusal to comply with Butters’
unlawful order did constitute insubordination, we find that
Tena did not thereby forfeit the protection of the Act. In
evaluating Tena’s behavior, the judge failed to accord suf-
ficient weight to the Respondent’s unlawful conduct.
When an employee’s purported insubordination relates to
his exercise of protected rights and is provoked by the
employer’s unfair labor practices, the employee’s conduct
must be evaluated by comparing “the seriousness of the
employer’s unlawful conduct with the extent of the em-
ployee’s reaction.” Caterpillar, Inc., 322 NLRB 674, 678
(1996), decision vacated pursuant to a settlement by un-
published order dated March 19, 1998."* ““The more ex-
treme an employer’s unlawful provocation the greater
would be the employee’s justified sense of indignation and
the more likely its excessive expression.”” Caterpillar,
322 NLRB at 678, quoting NLRB v. M. & B. Headwear
Co., 349 F.2d 170, 174 (4th Cir. 1965).

Here, we find that Tena’s refusal to comply with But-
ters’ order, however it was perceived by Butters, was
entirely understandable. As discussed above, the imme-
diate provocation for Tena’s response was Butters’ abuse
of his personal property by removing stickers from his
toolbox and Butters’ unlawful order directing him to re-
move the remaining stickers. Such direct interference
with an employee’s fundamental Section 7 rights is a
serious violation of the Act. See, e.g., Escanaba Paper
Co., 314 NLRB 732 (1994), enfd. 73 F.3d 74 (6th Cir.
1996). Further, it is also, in our view, highly likely to
provoke a hostile or defiant response. The toolbox was
Tena’s personal property, after all, and he had a legally
protected right to put union stickers on it. While Butters
believed—albeit mistakenly and despite Tena’s protesta-
tions—that the toolbox was company property, this does
not minimize the impact his conduct would reasonably
tend to have on an employee.

Moreover, Respondent’s earlier unlawful conduct also
cannot be ignored in evaluating Tena’s response. Thus,
as discussed above, on May 13, Tena and 14 of his co-
workers were unlawfully discharged for engaging in a
protected protest over their employment conditions.
When Tena tried to return to work with the others on
May 15, the Respondent unlawfully gave him a 2-day
suspension before accepting him back. As outlined
above, from mid-May until the August 9 election, the

further consider whether terminated employee lost protection of the Act
by denouncing supervisor in obscene, personally denigrating, and in-
subordinate terms).

' See Caterpillar, Inc., 332 NLRB 1116 (2000).
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Respondent also committed numerous other unfair labor
practices designed both to restrain Tena and the other
employees from exercising their rights and to coerce
them to vote against the Union. In this context, it is rea-
sonable to conclude, and we do, that Tena’s refusal to
comply with Butters’ unlawful order was provoked by
these earlier unfair labor practices as well as by the
unlawful order itself.

In sum, we find that Tena’s refusal to comply with
Butter’s order, even assuming that refusal was insubordi-
nate, did not deprive Tena of the protection of the Act.
And we so find regardless of whether Tena’s refusal is
balanced solely against Butters’ conduct on August 23 or
against both that conduct and the Respondent’s earlier
unfair labor practices.

As indicated above, in finding no violation, the judge
also considered Tena’s refusal to comply with Butters’
direction to leave the plant following his suspension.
However, Tena’s refusal to leave the plant was clearly
provoked by the Respondent’s unlawful order to remove
the stickers and his unlawful suspension.'”” Contrary to
the judge, we therefore find that Tena’s refusal to leave
the plant also did not deprive him of the Act’s protection.
See Cone Mills Corp., 298 NLRB 661, 667 (1990).

For all the foregoing reasons, we conclude that Tena’s
suspension violated Section 8(a)(1) of the Act. In light
of this conclusion, we find it unnecessary to address the
General Counsel’s allegation that the suspension also
violated Section 8(a)(3), since a finding of that additional
violation would not materially affect the remedy. See,
e.g., NLRB v. Burnup & Sims, Inc., 379 U.S. 21 (1964);
Webco Industries, 327 NLRB 172 (1998), enfd. 217 F.3d
1306 (10th Cir. 2000); Durham Transportation, 317
NLRB 785, 786787 (1995).

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set out in full below, and orders that the
Respondent, John Kolkka, d/b/a Kolkka Tables and Fin-
nish-American Saunas, a sole proprietorship, Redwood
City, California, his agents, successors, and assigns, shall

1. Cease and desist from

(a) Warning, suspending, discharging, or otherwise dis-
ciplining employees who engage in concerted protected
activity for their mutual aid and protection, such as par-
ticipating in a lawful strike to protest working conditions.

15 As discussed above, it is reasonable to conclude that Tena’s re-
fusal to leave was also provoked by Respondent’s earlier unlawful
conduct.

(b) Threatening that employees will lose their jobs be-
cause of their participation in such concerted protected
activity.

(c) Threatening to close or move the business in the
event the employees select the Union as their collective-
bargaining representative.

(d) Threatening to refuse to negotiate a contract with
the Union in the event it became the employees’ Section
9(a) representative, thereby telling employees that having
a collective-bargaining agent is a futile act.

(e) Offering employees promotions and/or raises to in-
duce them to abandon their support for the Union and to
induce them to persuade employees to vote against union
representation.

(f) Threatening employees with unspecified reprisals if
they select the Union as their representative.

(g) Soliciting grievances and thereby impliedly prom-
ising to correct them in order to undermine the employ-
ees’ support for the Union.

(h) Telling employees that they would lose some of
their current benefits or suffer wage reductions if the
Union became their representative.

(i) Ordering employees to remove union stickers from
their personal property such as privately owned tool-
boxes.

() Unilaterally, and without notice to the Union and
without giving it the opportunity to bargain, changing
significant working conditions, such as the release time
of paychecks or other mandatory bargaining subjects.

(k) Refusing to provide to the Union, after the Union
makes a proper request, information relevant and neces-
sary to the Union’s performance of its duties as the col-
lective-bargaining representative of its employees, such
as: plans the Respondent may have regarding subcon-
tracting work; a copy of any company policy handbook;
a list of current bargaining unit employees, including
their wage rates, job classifications, dates of hire, and
benefits; and company policies regarding job descrip-
tions, terminations, layoffs, promotions, vacations, sick
leave, scheduled pay increases for 1997, and merit or
bonus pay plans.

(1) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Rigoberto Moreno full reinstatement to his former job or,
if that job no longer exists, to a substantially equivalent
position, without prejudice to his seniority or any other
rights or privileges previously enjoyed.
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(b) Make whole Rigoberto Moreno, Guillermo Cortez,
Rodrigo Cuevas, Raul Alaniz, Roberto Barajas, Sergio
Barajas, Carlos Bracamontes, Jose Chavez, Jesus Cortez,
Jorge Garcia, Jorge Rocabino, Mario Torres Sandoval,
Jose L. Tena, Efrain Ramos Tena, and Luis Vega for any
loss of earnings and other benefits suffered as a result of
their unlawful discharges on May 13, 1996, in the man-
ner set forth in the remedy section of the decision.

(c) Make Efrain Ramos Tena whole for any loss of
earnings and other benefits suffered as a result of his
discriminatory suspensions of May 15-17 and August
23, 1996, in the manner set forth in the remedy section of
the decision.

(d) Within 14 days from the date of this Order, remove
from its files any reference to: the unlawful discharges of
Rigoberto Moreno and Guillermo Cortez; the unlawful
discharges of, and the unlawful warnings given to, Rod-
rigo Cuevas, Raul Alaniz, Roberto Barajas, Sergio Bara-
jas, Carlos Bracamontes, Jose Chavez, Jesus Cortez,
Jorge Garcia, Jorge Rocabino, Mario Torres Sandoval,
Jose L. Tena, and Luis Vega; and the unlawful discharge
and unlawful suspensions of Efrain Ramos Tena; and
within 3 days thereafter notify the employees in writing
that this has been done and that the discharges, suspen-
sions, and/or warnings will not be used against them in
any way.

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records necessary to ana-
lyze the amount of payment due under the terms of this
Order.

(f) Immediately provide the Union with plans the Re-
spondent may have regarding subcontracting work; a
copy of any company policy handbook; a list of current
bargaining unit employees, including their wage rates,
job classifications, dates of hire, and benefits; and com-
pany policies regarding job descriptions, terminations,
layoffs, promotions, vacations, sick leave, scheduled pay
increases for 1997, and merit or bonus pay plans.

(g) Immediately rescind its practice of releasing pay-
checks at 4 p.m. on paydays and return to its previous
practice of releasing them at 2:30 p.m.

(h) Within 14 days after service by the Region, post at
its office in Redwood City, California, copies of the at-
tached notice marked “Appendix.”'® Copies of the notice,

'8 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-

in English, Spanish or any other foreign language
deemed appropriate by the Regional Director for Region
20, on forms provided by the Regional Director, after
being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent immediately
upon receipt and maintained for 60 consecutive days in
conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by Respondent at any time since
May 13, 1996.

(i) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps Respondent has taken to comply.

CHAIRMAN HURTGEN, dissenting in part.

I agree that the employees engaged in a strike on May
13." My colleagues find that Respondent unlawfully
threatened to discharge them for striking, and that the
threat was tantamount to an unlawful discharge. 1 dis-
agree on both counts.

First, the threat was not a threat to discharge them for
striking. The threat was to discharge them if they con-
tinued their conduct of “sitting in” on premises in order
to force a group meeting with Respondent. As discussed
above in footnote 1, they had no statutory right to remain
on the premises. And, although they had a Section 7
right to seek a group meeting, Respondent had no obliga-
tion to comply with the request.” The employees none-
theless remained on the premises in order to force com-
pliance with their demand. Respondent’s threat to termi-
nate the employees if they persisted in their conduct was
thus not unlawful.

My colleagues note that the Respondent gave the em-
ployees the alternative of “going home.” From this, my
colleagues infer that Respondent took away the lawful
alternative of protesting outside the plant. In my view,
this is quite a stretch. “Going home” was the alternative
to what the employees were doing, i.e., physically occu-

ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

! However, the strikers did not have a right to remain on Respon-
dent’s property. Thus, if Respondent had simply ordered them to leave,
that order would have been lawful.

% The Union was not yet the representative, and thus there was no
obligation to deal collectively with the employees.
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pying the plant and performing no work. There is not the
slightest suggestion that a protest outside the plant would
be punished with discharge.

Further, even assuming arguendo that Respondent
threatened to discharge the employees for striking, and
further assuming arguendo that the threat was unlawful
under Section 8(a)(1), an unlawful threat is not the same
as an unlawful discharge. Nearly 50 years of Board and
court law support my view.> My colleagues would over-
rule this body of law. I would not do so.

In the first place, no party seeks to overrule this body
of law, and thus the issue has not been litigated or
briefed. It is injudicious to overrule precedent and ad-
versely affect a party in these circumstances.

Second, there is no empirical showing that current law
has led to instability or injustice. Absent such a showing,
there is no warrant for such a change by an administra-
tive agency.

Third, the current law is not unjust. In the face of such
a threat, the employees can continue their strike. If the
strike is at least partially in protest of the threat, the strik-
ers are unfair labor practice strikers and cannot be re-
placed. Further, if the threat becomes a reality, i.e., if
they are discharged, they can file a charge. Finally, they
can also cease their strike, and promptly file a charge and
challenge the threat.

The instant case disproves the proposition that a threat
to discharge is a discharge. Respondent threatened em-
ployees with discharge but Respondent did not say that
they were discharged, and (with two exceptions), they
were not in fact discharged. Accordingly, I would not
convert a 8(a)(1) threat into a discharge. To do so is con-
trary to law, logic, and common sense.

Concededly, there are cases where employer conduct
reasonably leads employees to believe that they have
been discharged. In such circumstances, I would find the
discharge. Thus, in Flat Dog Productions, 331 NLRB
1571 (2000), the employer told employees that they were
terminated for not ending their strike, and the employer
later referred to these strikers as former employees. 1
agreed that there was a discharge. By contrast, I dis-
sented in North American Dismantling, 331 NLRB 1557
(2000). In that case, the employer gave the employees
the option of working for him at a rate below that which
they sought or seeking other employment. The employ-
ees then voluntarily left the premises. In my view, they
were not discharged.

In the instant case, the Respondent threatened to dis-
charge the employees if they continued to remain on the

3 Kerrigan Iron Works, Inc., 108 NLRB 933 (1954), affd. sub nom.
Shopmen’s Local. 733 v. NLRB, 219 F.2d 874 (6th Cir. 1955).
*1 agree that the actual discharges were unlawful.

premises in order to force a meeting with Respondent.
The employees promptly left the premises, and thus the
condition precedent for discharge did not occur. Accord-
ingly, there was no reason for the employees to believe
that they had been discharged.

My colleagues say that an employee who believes that
he has been discharged would not likely seek reinstate-
ment. The speculation is unwarranted. Indeed, in the
instant case, the employees believed that they were dis-
charged (according to my colleagues) and yet they
sought to come back to work.

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered us to
post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected
concerted activities.

WE WILL NOT warn, suspend, discharge, or other-
wise discipline employees who engage in concerted pro-
tected activity for their mutual aid and protection, such as
participating in a lawful strike to protest working condi-
tions.

WE WILL NOT threaten that employees will lose their
jobs because of their participation in such concerted pro-
tected activity.

WE WILL NOT threaten to close or move the business
because you selected a union as your collective-
bargaining representative.

WE WILL NOT threaten to refuse to negotiate a con-
tract with Carpenters Union Local 2236, and the Bay
Counties District Council of Carpenters, United Brother-
hood of Carpenters and Joiners of America, AFL—CIO,
which is now your exclusive collective-bargaining repre-
sentative, and WE WILL NOT tell employees that hav-
ing a collective-bargaining agent is a futile act.

WE WILL NOT offer employees promotions and/or
raises to induce them to abandon their support for the Un-
ion.
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WE WILL NOT threaten employees with unspecified
reprisals because they selected the Union as their
representative.

WE WILL NOT solicit grievances from our employees
and imply that we will correct them in order to under-
mine your support for the Union.

WE WILL NOT tell employees that they will lose
some of their current benefits or suffer wage reductions
because they selected the Union as their representative.

WE WILL NOT order employees to remove union
stickers from their personal property such as privately
owned toolboxes.

WE WILL NOT, without giving the Union the oppor-
tunity to bargain, change significant working conditions,
such as the release time of employees’ paychecks, or any
other mandatory bargaining subjects.

WE WILL NOT refuse to provide to the Union, when
the Union makes a proper request, information relevant
or necessary to the Union’s performance of its duties as
your collective-bargaining representative, such as plans
we may have regarding the subcontracting of work; cop-
ies of any company policy handbook; a list of current
bargaining unit employees, including their wage rates,
job classifications, dates of hire, and benefits; company
policies regarding job descriptions, terminations, layoffs,
promotions, vacations, sick leave, scheduled pay in-
creases for 1997, and merit or bonus pay plans.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the
Board’s Order, offer Rigoberto Moreno full reinstate-
ment to his former job or, if that job no longer exists, to a
substantially equivalent position, without prejudice to his
seniority or any other rights or privileges previously en-
joyed.

WE WILL make whole Rigoberto Moreno, Guillermo
Cortez, Rodrigo Cuevas, Raul Alaniz, Roberto Barajas,
Sergio Barajas, Carlos Bracamontes, Jose Chavez, Jesus
Cortez, Jorge Garcia, Jorge Rocabino, Mario Torres
Sandoval, Jose L. Tena, Efrain Ramos Tena, Luis Vega
for any loss of earnings and other benefits resulting from
their discharges, plus interest.

WE WILL make Efrain Ramos Tena whole for any
loss of earnings a